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United States Court of Appeals forj the 

District of Columbia 

Xo. 6351. i 

I 

Gustav Auzenne et al., Plaintiffs in Error, j 

vs. 

i 

American Book Bindery Company, a Corporation. 


1 Municipal Court of the District of Columbia. 

A10,052. 

American Book Bindery Co., a Corporation, Plaintiff, 

vs. 

Gustav Auzenne, George Butler and George Handy, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

2 Declaration. 

Filed October 22, 1933. j 

First Count. 

The plaintiff, American Book Bindery, Inc., a corpora¬ 
tion, sues the defendants, Gustav Auzenne, Jr., Georgi But¬ 
ler and George Handy, for money payable by said defend¬ 
ants to the plaintiff for that heretofore on, to-wit, the 2d 
day of May, A. D. 1933, said defendants entered ipto a 
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certain contract and agreement with Harry Horton, trading 
under the name and style of Precision Publishing Company, 
by the terms of which said Harry Horton, trading as afore- 
said, promised and agreed to print for said defendants two 
hundred fifty (250) copies of a certain book, or publication, 
known as 1933 Bison Howard University for the sum of 
Twelve hundred dollars ($1,200.00), payable in certain in¬ 
stallments as in said contract provided, a true copy of said 
contract being hereto annexed and made a part hereof. 
And the plaintiff 1 further says that pursuant to and in ac¬ 
cordance with said contract and agreement aforesaid, said 
Harry Horton, trading as aforesaid, printed and delivered 
to said defendants two hundred fifty (250) copies of said 
book as in said contract provided, and said defendants 
made certain payments on account thereof aggregating the 
sum of Four hundred twenty-five dollars ($425.00), as set 
forth in the itemized statement of account likewise hereto 
annexed and made a part hereof, leaving a balance overdue 
and unpaid on account of said contract amounting to the 
sum of Seven hundred seventy-five dollars ($775.00), which 
said amount said defendants have wholly failed and neg¬ 
lected to pay, notwithstanding their said promises 
3 and agreement in that behalf as aforesaid. And the 
plaintiff further says that on, to-wit, the 17th day of 
July, A. D. 1933, said Harry Horton, trading as aforesaid, 
sold, assigned, transferred and set over unto the plaintiff 
the balance due on said contract, and the plaintiff is now 
the owner and holder thereof. 

Wherefore the plaintiff brings this suit and claims judg¬ 
ment against said defendants for the sum of Seven Hun¬ 
dred seventy-five dollars ($775.00), with interest thereon 
from the 15th day of June, A. D. 1933, according to the 
particulars of demand hereto annexed and made a part 
hereof, besides the costs of this suit. 

Second Count. 

And the plaintiff, American Book Bindery, Inc., a cor¬ 
poration, sues said defendants, Gustav Auzenne, Jr., George 
Butler and George Handy, for other money payable by 
said defendants to the plaintiff for goods sold and deliv¬ 
ered, and for work, labor and services furnished said de¬ 
fendants by Harry Horton, trading under the name and 
style of Precision Publishing Company, as set forth in the 
itemized statement of account hereto annexed and made a 
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part hereof; that said goods were actually sold aiujl de¬ 
livered, and said work, labor and services performed by 
said Harry Horton, trading as aforesaid, to and fori said 
defendants, at the times, and for the prices in said state¬ 
ment of account set forth, the same being reasonably worth 
the amounts therein claimed, being the prices agreed to be 
paid therefor by said defendants; that said defendants 
made sundry payments on account thereof, and tliere is 

4 now a balance overdue and unpaid on the same aniount- 
ing to Seven hundred Seventy-live dollars ($77p.00), 

which said balance was duly sold, assigned, transferred and 
set over unto the plaintiff by the said Harry Horton,(trad¬ 
ing as aforesaid, and the plaintiff is now the owner and 
holder thereof. Demand has been made upon said defend¬ 
ants for the payment of the balance of said account, and 
while they have promised to pay the same, they have Wholly 
failed and neglected so to do. 

And the plaintiff claims the sum of Seven hundred sev¬ 
enty-five dollars ($775.00), with interest thereon frojn the 
15th day of June, A. D., 1933, according to the particulars 
of demand hereto annexed and made a part hereof, be¬ 
sides the costs of this suit. 

(Siamed) BRANDENBURG and 

BRANDENBURG, 
Attorneys for Plaintiff 

719 loth St. N .| W. 

Contract entered into this 2nd day of May, 1933, between 
1933 “Bison,” Howard University, hereinafter knoivn as 
the Publication, and the Precision Publishing Confpany, 

hereinafter known as the Company, to-wit: | 

I 

1. The Company agrees to print for the Publication a 
book of the following specifications, at a total cost of Tlwelve 
hundred ($1,200.00). | 

No. of Books: 250. | 

No. of Pages: 144. | 

Paper: 100 lb. Coated, Warren’s Cumberland. 

Page size: 7%xlOV2- 
Text Size: 5x71/2• 

Inside Colors: Black. 

5 Inserts: Eight divisional pages (view) pebbled— 
each preceded by tissue. 

Endsheets: Similar to 1932 Annual. 
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Binding: Smytlie Sewed, double stitched. 

Description of Cover: Similar to 1932 Annual—equiva¬ 
lent to ir2 Mollov. 

11 9/ 

Other Data: -. 

2. Additional books are to be supplied at-per copy, 

if ordered before the publication has gone to press. Addi¬ 
tional pages, per eight-page form,-. 

3. Engravings are to be supplied by the Company as fol¬ 
lows (all included in the above price): 


Halftones. Line-cuts. 


Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 

Size — 

— at — 

— each. 


4. Photography is to be supplied as follows: -. 

5. If Clause Six, post, is strictly adhered to by the Pub¬ 
lication, the Company agrees to deliver all the books to be 
office of the Publication not later than June 1st, 1933. 

6. It is agreed that final copy is to be received at the of¬ 
fice of the Company not later than 5/5/33; that proofs are 
to be submitted to the Publication not later than 5/12; 
that the proofs are to be returned not later than 24 hrs.; 
that page proofs are to be submitted not later than six 
da-s; and returned not later than 24 hours. (Ad proofs are 
to be submitted tb advertisers, and then returned.) 

7. Aurthor’s alterations in proofs or page proofs 
6 not conforming to original copy or dummy are to be 
charged at the rate of- per hour of labor con¬ 

sumed in making such alterations. 

8. The Company agrees to have a member of its techni¬ 
cal advisory staff on the premises of the Publication, at any 
time desired bv the Publication, within twentv-four hours 
of the time of receipt of request at the offices of the Com¬ 
pany plus the time necessary for traveling from New York 
City, and to keep him there as long as necessary for his sat¬ 
isfactory assistance to the Staff of the Publication. 

9. The Company agrees to furnish two complete art 
dummies for the book as well as two suggested sketches for 
the cover, without cost. 

10. The Company agrees to put at the disposal of the 
Editorial and Business Staffs of the Publication all the 
facilities of its School and College department; to supply 
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without cost all necessary stationery, advertising contract 
forms, two dummy books for editorial use, advertisers’ 
lists, etc. 

11. It is agreed that there are to be no extra pharges 
whatever, unless accepted in writing in advance by the 
Publication; all art work, etc., is to be estimated in ^dvance 
in writing by the Company. 

12. The following is to be the method of payment: 

$250.00 before May 6, 1933; 

100.00 before May 20, 1933; j 

200.00 before May 31, 1933; j 

Balance June 15th, 1933. 

7 i 

7 13. The Publication agrees to allow the Company 

to insert One page of its own advertisement [without 

cost. j 

14. No modification of this agreement shall be valid un¬ 
less accepted in writing by the Director of the School and 
College department. 

15. This agreement shall not make the Company liable 
for delays coused by strikes, fires, or other incidents not 
within the control of the Companv. 

(Signed) 

Per GUSTAVE AUZENNE, Jr 

Faculty Adviser. 

Per GEOEGE BUTLER, 

Editor-in-Chief. 

Per GEORGE HANDY, 

Business Manager. 
PRECISION PUBLISHING “ 
COMPANY, 

Per HARRY HORTON. 

As a gentlemen’s agreement the Publication agrees to 
make payment sooner if collections from subscriptions are 
made before the due date of payments. 


The signatories hereto assume personal 
responsibility for the payment of this bbli- 
gatioxu 
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Particulars of Demand. 

Gustav Auzenne, Jr., George Butler, George Handy, How¬ 
ard University, Washington, D. C., 

To American Book Bindery, Inc., 

Assignee of Harry Horton, 

New York, N. Y. 

Printing and binding as per contract 

of May 2, 1933. $1,200.00 

Paid on Account. $425.00 

Balance due . 775.00 


$1,200.00 $1,200.00 

With interest on $775.00 from June 15, A. D. 1933. 

(Signed) BRANDENBURG and 

BRANDENBURG, 
Attorneys for Plaintiff. 

8 • Demurrer. 

Filed December 4, 1933. 

Now come the defendants, by and through their attor¬ 
neys, and demur to the first count of the plaintiff's declara¬ 
tion filed in this cause and assign for reasons therefor the 
following grounds: 

1. That there is apparent of record a variance between 
the allegations of plaintiff's declaration and the instrument 
upon which this action is founded. 

2. For other reasons apparent on the face of the record. 

(Signed) WILLIAM H. HASTIE, 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Attorneys for Defendants. 


Brandenburg & Brandenburg, 

Attorneys for Plaintiff, 

715 15th Street, N. W. 

Please take notice that the above demurrer will be called 
to the attention of the Court on the 7th day of December, 
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1933, at 10 o’clock A. M., or as soon thereafter as counsel 
may be beard, or at such other time as counsel may agree. 
(Signed) WILLIAM H. HASTIE, 

(Signed) HENRY LINCOLN JOHNSON, Ji, 

Attorneys for Defendant. 

Points and Authorities in Support of Demurrer to tl\e First 

Count of Plaintiff’s Declaration. 

! 

i 

1. The contract or instrument attached in plaintiff’s 
declaration is a part of the record in this case for ttvo rea¬ 
sons : 

a. By its annexation to, and incorporation by reference in 
plaintiff’s declaration. 

4 ‘The rule is that where a cause of action is pleaded as 
being founded upon a certain contract which is set out, the 
pleadings must give way to contrary provisions of the 
contract.” 

9 Turner vs. Tjosevig, 116 Wash. 223, 119 Pac. 212 
(1921). 

b. The defendants have been granted over and: 

“The effect of granting oyer is to make the instrument a 
part of the record and the defendant may demur or p^ead at 
his option.” 

Russell vs. Amer. Ass’n, 201 S. W. 150, 151 (Tenn., 
1918). 

2. The declaration is founded in assumpsit as evidenced 
by the contract incorporated by reference therein. The de¬ 
fendants are sued in their individual and personal Capaci¬ 
ties despite the fact that it is apparent from a reading' of the 
contract itself that it is an agreement between the Precision 
Publishing Co. and the 1933 “Bison,” Howard University, 
both parties signing by their agents. From this it fallows: 

a. That there were two parties to this contract: 1, The 
Precision Publishing Co.; 2, 1933 “Bison,” Howard Uni¬ 
versity. 

b. That the principals, the parties to the contract, both 

being disclosed, and the signatures of the defendants are 
affixed as agents of the disclosed principal. j 
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Under these circumstances the law is clear and well set¬ 
tled that the persons signing as agent are not the parties 
to, or are they liable on the contract. This principle is 
stated in the Restatement of the Law of Agencv (Am. L. 
Inst,, 1931), # 543: 

1 ‘When an agent acts within the scope of his authority 
and professes to act in the name and behalf of his principal, 
he is not personally liable. This is the general and well- 
settled rule.” 

Hicks v. Kenan, 139 N. C. 344, 51 S. E. 943 (1905). 
Also see: 

10 Whitney v. Wyman, 101 U. S. 392 (1879). 

Downs v. Bankhead, 44 App. D. C. 101 (1915). 

3. With the foregoing in mind there is a variance between 
the contract sued on and the allegations of the first count 
of the plaintiffs’ declaration, which alleges some contract 
of the defendants for the publication of some books at their 
own instance. 

A pleading is bad on demurrer, when the instrument 
upon which it is based is annexed to the pleading and made 
a part of it, and contradicts any essential allegation of the 
pleading. 

Supreme Tent, etc., vs. Dupriest, 238 Ky. 382, 38 
S. W. (2nd) 236 (1930). 

Classis Theatrex Corp. vs. Amsler, 123 Misc. 344, 
205 X. Y. S. 249 (1924). 

Turner vs. Tjosevig-Kennecott Copper Co. (supra). 

Leckie vs. Bray, 91 W. Va. 456, 113 S. E. 746 (1922). 

Kull vs. Advance-Rumelv Thresher Co., 245 N. W., 
589 (Wise. 1932). 

4. If it is the plaintiff’s theory that the defendants are 
liable by reason of the statement appearing to the left 
of their signatures, the demurrable defect is not cured. If 
this statement is of any legal effect, which the defendants 
do — admit, it can be effective only as a guaranty of a 
part of the obligation of the principal contract of the Pub¬ 
lication. Such a guaranty is a separate and distinct 

11 undertaking and must be sued on as such. As is 

stated in 28 C. J., at page 888: 

“Although the guaranty, when concurrent with the orig¬ 
inal contract, may constitute a part thereof, and be sup- 
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ported by the same consideration, the undertaking of the 
guarantor, as a general rule, is his own separate and inde¬ 
pendent contract, distinct from that part of the principal 
debtor; the guarantor is not a party to the contract be¬ 
tween the principal and the guarantee, and the principal 
obligor is not a necessary party to the contract of guaranty. 
The guaranty may be as broad as, or broader or narrower 
than, the principal contract; and, although the terms] of the 
guaranty measure the liability of the guarantor, they do 
not constitute the contract between the principal a{nd the 
guarantee.’ ’ 

! 

The most cursory examination of the declaration must 
reveal that it is pitched as a suit on the principal cojntract, 
and not upon the appended statement. 

For authorities holding that an undertaking of guaranty 
must be specially sued upon, see: 

Douglas vs. Revnolds, 7 Pet. (U. S.) 113 (1827). 
Walker vs. Forbes, 25 Ala. 139 (1854). 

Respectfullv submitted, 

(Signed) WILLIAM H. HASTIE, 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Attorneys for Defendants. 

Motion to Strike. 

Filed December 4, 1933. 

Now come the defendants by and through their attorneys 
and move this Court to strike the second count of the| plain¬ 
tiff’s declaration for the following reasons: j 

1. That the second count of plaintiff’s declaratioJi fails 
to plead the facts relied on as required by the rules of court. 
Law Rule 22. 

2. The second count is in substance a pleading of 
12 the common counts, which is improper und^r the 
practice in this jurisdiction. 

Franklin Natl. Bank vs. Hambleton, 52 W. L. 1R. 355 
(1924). j 

(Signed) WILLIAM H. HASTIE, 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Attorneys for Defendants. 
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Brandenburg & Brandenburg, 

Attornevs for Plaintiff, 

715 15th St., N. W. 

Please take notice that the above motion will be called 
to the attention df the Court on the 1st day of December, 
1933, at 10 o’clock A. M., or as soon thereafter as counsel 
may be heard, oriat such other time as counsel may agree 
upon. 

(Signed) WILLIAM H. HASTIE, 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Ealing of the Court on Demurrer and Motion and 
Exception of Defendant. 

Minutes 76, p. 270, December 4, 1933. 

Upon consideration of the defendant’s demand of oyer 
in this cause, it is ordered that said demand be and the 
same is hereby overruled. 

Further, upon consideration of defendant’s motion to 
strike the second count of plaintiff’s declaration, it is or¬ 
dered that said motion be, and the same is hereby overruled. 

Further, upon consideration of defendant’s demurrer to 
the first count of plaintiff’s declaration, it is ordered that 
said demurrer be and the same is herebv overruled, with 
leave granted defendants to plead over in five days. 

Pleas. 

Filed December 12, 1933. 

1. Come novr the defendants, Gustav Auzenne, Jr., 
George Butler and George Handy, and, for joint and sev¬ 
eral plea to the first count of the declaration herein, deny 
that they or any of them entered into a contract with 
13 Harry Horton, trading as the Precision Publishing 
Co., in their personal capacity, but say that they, on 
behalf of the 1933 “Bison,” Howard University, and at its 
direction and as i the agents, did sign a contract with the 
said Harry Horton, trading as the Precision Publishing 
Co., which fact was well known to Harry Horton. Defend¬ 
ants deny that the contract annexed to, and made a part of, 
plaintiff’s declaration is in words and figures the contract 
executed by these defendants in behalf of the 1933 “Bison,” 
Howard University, in that the contract as executed diu 
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contain above and immediately before the signatures of the 
defendants the words 44 For the Publication.” The defend¬ 
ants denv that two hundred and fifty certain books were 
delivered to them by the said Horton, but all ege that the 
said books were delivered to the 1933 44 Bison,” toward 
TT niversity. The defendants deny that the said books were 
printed and bound in accordance with the contract herein 
sued upon, or in accordance with the copy and specifications 
submitted by the 1933 44 Bison,” Howard University, to said 
Horton for the printing and binding of books under said 
contract. The defendants admit that there has been paid 
to said Horton the sum of Four Hundred and Twefity-five 
($425.00) Dollars, but deny that it was paid by tfiese de¬ 
fendants or that the sum was paid on account of tfie price 
for printing and binding provided in said contract find say 
that $250.00 of said sum was paid on account of said price 
before the delivery of the books, printed and bound, and 
that the balance of One Hundred and Seventy-five (^175.00) 
Dollars of the said sum was paid to the said Horton after 
the receipt of said volumes and after said Horton had been 
informed that the volumes delivered were defective 
14 and not printed and bound according to the afore¬ 
said contract and specifications and copy, ahd pur¬ 
suant to an agreement then entered into between fhe 1933 
44 Bison,” Howard University, and the said Horton ihat the 
said Horton would repair and remedy the defects com¬ 
plained of as far as possible and that equitable reduction 
of the contract price would be made on account jof such 
defects as were irremediable. The defendants further sav 
that none of the defects complained of have been remedied 
or repaired although the 1933 44 Bison,” Howard Univer¬ 
sity, returned a large number of the said books, to-wit 50, 
to the said Horton for that purpose and those books are 
still in his possession. The defendants deny each afid every 
other allegation of fact in the first count of the declaration. 

2. For joint and several plea to the second comnjt of the 
plaintiff’s declaration the defendants and each fif them 
deny that any goods were sold or delivered to tfiem and 
that anv work, labor or services were furnished them bv 
said Harry Horton, trading as the Precision Publishing 
Co., and say that the transaction herein sued upon| was be¬ 
tween Harry Horton, trading as aforesaid, and fhe 1933 
44 Bison,” Howard University. The defendants | further 
deny that they made any payments on account of khe obli- 
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gation alleged and say that the payments alleged were made 
by and in behalf of the 1933 4 ‘Bison,” Howard University. 
The defendants further denv that there is now any balance 
overdue or unpaid on account of the obligation alleged and 
say that there has been already paid to Harry Horton the 
full value of any and all goods sold or delivered and work, 
labor or services' furnished by him to the 1933 “Bison,” 
Howard University, and as a part of the transaction out 
of which this claim arises. 

3. For further plea to both counts of the plaintiff’s dec¬ 
laration, the defendants say that the plaintiff ought 
15 not have his action against them because the contract 
sued on was entered into with the end in view that the 
books printed and bound by said Harry Horton, trading as 
the Precision Publishing Co., should be a marketable college 

* v, 

year book to be offered for sale to students and the faculty 
of Howard University and other persons who might desire 
to purchase such a volume; that the purpose aforesaid for 
which this year book was to be published was well known 
and understood by the said Horton; that there was, there¬ 
fore, a warranty by said Horton that said books would be 
of merchantable quality and reasonably fit for the purpose 
for which they were intended; yet, notwithstanding the 
premises aforesaid, the books were delivered by said Hor¬ 
ton in an unmerchantable condition and were totallv unfit 
for their intended purpose as aforesaid, and did contain 
numerous omissions, misprints and errors in arrangement 
and sequence which did cause them to be unmerchantable 
as aforesaid. 

(Signed) HENRY LINCOLN JOHNSON, Jr., 
(Signed) WILLIAM H. HASTIE, 

Attorneys for Defendants. 

Notice and Affidavit of Recoupment. 

Filed December 12, 1933. 

Plaintiff will take notice that on the trial of this action 
the defendants will claim the right to recoup, to the full 
value and amount of the claim in the plaintiff’s declaration, 
damages sustained by the 1933 “Bison,” Howard Univer¬ 
sity, by reason of the following facts: 

By the terms of the contract upon which the plaintiff 
sues, Harry Horton, trading as the Precision Publication 
Company, promised to deliver 250 books, printed and bound 
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as per contract, upon June 1st, 1933, yet lie (did not 

16 deliver any books until June 8, 1933. The said books 
were to be sold to students and faculty members of 

Howard University and other persons interested! in the 
purchase of such volumes. The period during which the 
said books were marketable was only a few days,! to-wit, 
during the Commencement season of Howard University, 
ending June 9, 1933. All these facts were well known to 
and understood by Harry Horton. j 

The books delivered as aforesaid were defective |in that 
they contained numerous omissions, misprints and' errors 
of arrangement, and in that the pages therein were |not, ar¬ 
ranged serially or in order, and in that the desigh upon 
the cover thereof did not follow nor was it in accotd with 
the specifications submitted to the said Horton for his guid¬ 
ance in printing and binding. 

Between the dates of June 1,1933, and June 9, 1933, there 
was a ready market for the books and the entire 250 copies 
would have been sold if there had been prompt delivery 
of merchantable books according to specifications] But 
solely by reason of the wrongs and defaults of tlje said 
Harry Horton as aforesaid 141 of these books proved 
wholly unsaleable. Harry Horton was given due and timely 
notice of the defects and imperfections as aforesaicjl. 

Harrv Horton was at the time of the transaction'herein 
sued upon engaged in the business of publishing bhoks of 
the type contracted for and well knew that the preparation 
and sale of these books was an enterprise undertaken by 
the 1933 “Bison,” Howard University, without design of 
profit, and he further knew that dependence and reliance 
were placed upon the proceeds of the sale of the said 

17 books and proceeds of the sale of commercial adver¬ 
tising space in the said books and contributions of 

various school organizations in consideration of the publi¬ 
cation of their activities in the said books as the sole jsource 
from which money might be derived for the cost of pointing 

and binding the said books. 

^ • * • 

By reason of the premises aforesaid the 1933 “Bison,” 
Howard University, was damaged as follows: 

To 141 books unsold and unsaleable. $705.00 

To contributions of student organizations prom¬ 
ised and subscribed, payment of which was sub- j 
sequently refused because of errors in printing 
and imperfections in makeup. 161.15 
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To contract price of advertising in books unpaid 

because of unsaleabilitv of books . 108.00 


Total . $974.15 

(Signed) HENRY LINCOLN JOHNSON, Jr., 
(Signed) WILLIAM H. HASTIE, 

Attorneys for the Defendants. 

Affidavit. 

District of Columbia, ss: 

We, Gustave Auzenne, Jr., George C. Butler and George 
Handy, do solemnlv swear that we are the defendants 
named in the above entitled cause; that we have read the 
pleas and the notice of recoupment hied in this cause, which 
notice of recoupment is herewith attached and annexed and 
expressly made a part hereof as though fully set out in this 
affidavit; and we say that the facts therein stated are true, 
and, that as set forth in the said notice of recoupment the 
damage sustained by the 1933 “Bison,’’ Howard Uni- 
versity, because of the defective character of the books 
received and their uselessness for the purpose intended, is 
the sum of $705.00; and that damages sustained in 
18 ' manner set forth in said notice of recoupment be¬ 

cause of'loss of trade by the said 1933 “Bison,” 
Howard University, sustained by reason of the default of 
Harry Horton as therein set forth, aggregated $269.15; and 
that the sum of the two items aforesaid is the total sum of 
$974.15, which the defendants are entitled to recoup in fact 
and in law as against the claim herein asserted. 

(Signed)I GUSTAV AUZENNE, Jr., 

(Signed) GEORGE O. BUTLER, 


(Signed) 


GEORGE HANDY. 


Subscribed and sworn before me this 11th day of Decem¬ 
ber, 1933. 

(Signed) LAWRENCE L. WHALEY. 
[notary seal.] 

Replication to Pleas of Defendant. 

Filed March 6, 1934. 

Comes now the plaintiff, American Book Bindery, Inc., 
by its attorneys, and for replication to the pleas filed in 







AMERICAN BOOK BINDERY COMPANY. 


15 


I 

the above entitled cause, denies the 1933 Bison of Hovfard 
University was not printed and bound in accordance •fvith 
the contract entered into between the said Harry Holton 
and these defendants, which contract is made a part otj the 
declaration in this cause, and denies that said jl933 
Bison of Howard University was not delivered promptly 
and seasonably and in accordance with the said contract, 
and denies that there are any omissions, misprints,! and 
errors of arrangement, and that the pages therein were not 
arranged serially and in order, and denies that the design 
upon the cover was not in accordance with the specifications 
submitted, and denies that the books were marketable! and 
salable only prior to June 9, 1933, and denies that the! said 


books were unsalable as delivered, and denies 


that 


19 the said Harry Horton was notified of any defects, 
omissions or misprints in the said publication, and 
denies that the said Harry Horton failed to remedy any 
defects in the printing and binding of the publication* and 
denies that the said Harrv Horton would reduce the con- 
tract price because of alleged defects in the publication, and 
denies that at any time any agreement was entered intjo for 
an adjustment of the contract price upon the grounds 1 that 
the publication as submitted contained defects and was not 
properly printed in accordance with the said specifications, 
and further denies that there was any modification cjf the 
original contract price in any manner or form, and denies 
that the publication as printed and bound was not a!mar¬ 
ketable college year book and was not of merchantable qual¬ 
ity and reasonably fit for the purpose for which it was in¬ 
tended, but, on the contrary, alleges that the said publica¬ 
tion was printed, bound and delivered in accordance with 
the terms of the contract entered into bv the said fiarrv 

i I * 

Horton and these defendants, and that the said contract 
was unchanged and unaltered by any subsequent agreement 
of any kind between the said Harry Horton, and!these 
defendants, or any of the officers or agents purporting to 
act for or on behalf of the 1933 Bison of Howard Uni¬ 
versity. 

(Signed) BRANDENBURG & BRANDENBURG, 

Attorneys for Plahltiff. 
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20 Trial and Finding for Plaintiff. 

Minutes 80, p. 307, April 11, 1934. 

Come now the parties hereto, and thereupon this cause 
being heard and submitted, the court finds in favor of the 
plaintiff in the sum of Six Hundred Seventy-Five Dollars 
($675.00), with interest from June 15, 1933. 

Judgment for Plaintiff for Costs. 

Minutes 80, p. 357, April 30, 1934. 

Upon consideration of defendant’s motion, filed herein, 
for new trial, it is ordered that said motion be, and the same 
is herebv overruled. 

Further, it appearing under rule of court that judgment 
on the finding in this cause should be entered, it is so or¬ 
dered. Wherefore, it is considered that the plaintiff re¬ 
cover of the defendant the sum of Six Hundred Seventy- 
Five Dollars ($675.00), with interest from June 5, 1933, and 
costs, and have execution thereof. 

Further, come now the defendants, bv their attornev of 
record, and advise the court that they may wish to apply 
to the Court of Appeals for a writ of error, and moves this 
court to fix the maximum amount of an undertaking to 
operate as a supersedeas, and the court thereupon fixes the 
same at One Thousand Dollars ($1,000.00). 

Motion for Netv Trial. 

Filed April 16,1934. 

Xow come the defendants in the above entitled cause and 
move the court for a new trial for the following reasons: 

1. That the verdict is contrarv to law. 

2. That the damages are excessive. 

3. That the verdict is contrary to the evidence. 

21 4. That the verdict is contrary to the weight of the 
evidence. 

5. That the court erred in the admission of evidence. 

6. That the verdict is inconsistent. 

7. That the verdict is vague and uncertain. 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Attorney for Defendants. 


AMERICAN BOOK BINDERY COMPANY. 
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Minute Entry Slioiving Ruling on Motion for Neiv j Trial. 

Minutes 80, p. 357, April 30, 1934. | 

Upon consideration of defendant’s motion, filed Ijerein, 
for new trial, it is ordered that said motion be, and thi same 
is hereby overruled. 

* i 


Assignment of Errors. 

Filed September 24, 1934. j 

a. Error committed bv the learned trial court in over- 

•r 

ruling the demurrer to the first count of plaintiff’s declara¬ 
tion. 

b. Error committed by the learned trial court inj over¬ 
ruling the motion to strike the second count of plaintiff’s 
declaration. 

c. Error committed by the trial court in entering the 
verdict and judgment for the plaintiff against the de¬ 
fendants. 

d. Error in finding for the plaintiff. 

e. Error in finding against the defendants personally. 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

Attorney for Defendants. 

21 a Order Extending Time to File Transcript in \Court 

of Appeals. 


Minutes 85, page 235, September 27, 1934. 

Upon consideration of defendant’s motion to extend the 
time in this cause for the completion of the transcript of 
record in the Court of Appeals, D. C., it is ordered tliait said 
motion be and the same is hereby granted, and the time is 
hereby extended thirty days from this date, and thereupon 
an exception is noted for the plaintiff on its oral rpotion 
for same. 

22 Designation of Record. 

Filed September 24, 1934. | 

The clerk of the said court will please prepare the jTran- 
script of Record upon Appeal in the above case as follows: 

1. Declaration. 

2. Demurrer. 
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3. Motion to Strike. 

4. Ruling* of the Court on Demurrer and Motion and Ex¬ 
ception of Defendants. 

5. Pleas of the Defendant. 

6. Affidavit and Notice of Recoupment. 

7. Replication of Plaintiff. 

8. Minute entry showing trial and Finding for Plaintiff. 

9. Judgment for Plaintiff for Costs. 

10. Motion for New Trial. 

11. Minute Entry showing Ruling on Motion for New 
Trial. 

12. Assignment of Errors: 

a. Error committed by the learned trial court in over¬ 
ruling the demurrer to the first count of plaintiff’s declar¬ 
ation. 

b. Error committed by the learned trial court in over¬ 
ruling the motion to strike the second count of plaintiff’s 
declaration. 

c. Error committed by the trial court in entering the ver- 
diet and judgment for the plaintiff against the defendants. 

e. Error in finding against the defendants personally. 

12a. Order extending time to — transcript (Minute en- 
trv). 

13. This designation. 

(Signed) HENRY LINCOLN JOHNSON, Jr., 

! Attorney for Defendants . 

23 [Stamp:] Filed Sep. 4, 1934. Municipal Court, 

District of Columbia. 

United States of America, ss: 

The President of the United States, to the Honorable 
Nathan A. Cayton, Judge of the Municipal Court of the 
District of Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Mu¬ 
nicipal Court, before you, between American Book Bindery, 
a corporation, plaintiff, and Gustave Auzenne, George But¬ 
ler and George Handy, defendants, No. A-10052, a mani¬ 
fest error hath happened, to the great damage of the said 
defendants, as by their complaint appears, we being will¬ 
ing that error, if any hath been, should be duly corrected, 
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and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you! send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the United States Court of Appeals 
for the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at 
Washington, within 20 days from the settling of the hill of 
exceptions, or within such additional time after the expi¬ 
ration of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that hrror, 
what of right and according to the laws and customs hf the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 4th day of September, in 
the year of our Lord one thousand nine hundred and thirty- 
four. 

i 

i 

[Seal United States Court of Appeals for the District 

of Columbia.] 


HENRY W. HODGES, 

Clerk of the U. S. Court of Appeals 
for the District of Columbia. 

By MONCURE BURKE, 

Deputy. 

Allowed by 

GEORGE E. MARTIN, j 

Chief Juustice, United States Court 

of Appeals for the District of Columbia. 


Municipal Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 24, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause at Law, No. A10,052, wherein American Book 
Bindery Company, a corporation, is plaintiff, and Gustav 
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Auzenne, George Butler and George Handy are defendants, 
as the same that remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of October, 1934. 

[Seal of Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6351. Gustav Auzenne et ah, plaintiffs in error, vs. 
American Book Bindery Company, a Corporation. United 
States Court of Appeals for the District of Columbia. Filed 
Oct. 31, 1934. Henrv W. Hodges, Clerk. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA; 

October Term, 1934 

No. 6351 | 

---—-- 

GUSTAV AUZENNE, GEORGE BUTLER. jAND 
GEORGE HANDY. PLAINTIFFS IN ERROR, 

IS s 

AMERICAN BOOK BINDERY COMPANY, 

A CORPORATION. 

_ 

BRIEF FOR APPELLANTS. j 

HENRY LINCOLN JOHNSON, iJr. 

Attorney for Appellants. 

STATEMENT OF CASE 

The plaintiff below, respondent herein, on the ^6th day 
of October, 1933, did file in the Municipal Court of the 
District of Columbia, a “Class A” suit, naming ycfur peti¬ 
tioners as defendants in their individual capacities as 
principal obligors to respondent's assignor; that the de¬ 
claration was in two counts; that the first count charges 
the petitioners as principal parties upon the principal 
contract; that this count is in assumpsit on the contract; 
that the contract itself is incorporated in the firit count 
by reference and annexation to the declaration; that the 
said annexed contract by its terms purports to bb an en¬ 
gagement of the 1933 Bison Howard University! as one 
party and the Precision Publishing Company ^respon¬ 
dent’s assignor) as the other party; that your petitioners 
purport to execute that instrument as the representative 
of the 1933 Bison Howard University. 

That the second count of said declaration charges your 
petitioners for goods, wares and merchandise, woilk, labor 

and materials furnished in an amount alleged td> repre¬ 
sent the balance due upon a sum agreed to have been paid 
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therefor. The second count incorporates the bill of par* 
ticulars by reference and the bill of particulars refers to 
the contract annexed to the declaration. 

Your petitioners filed a demurrer and a motion to 
strike the first and second counts of the declaration re¬ 
spectively. They were overruled. That petitioners fur¬ 
ther filed several pleas, which among other things, alleged 
as an affirmative defense that the engagement of your 
petitioners was not in their individual capacity, but on 
the contrary was as the agents of the 1933 Bison Howard 
University, which fact they alleged was well known to 
respondent's assignor. That respondents did file a single 
replication to all the pleas of your petitioners, which re¬ 
plication, while denying other things and although con¬ 
taining no general denial, does not deny that your peti¬ 
tioners were acting in their representative capacities or 
that they signed “For the Publication.” 

Upon a trial without a jury a verdict of Six Hundred 
Seventy-Five ($675.00) Dollars was awarded to the re¬ 
spondent, plaintiff below. 


I. 


ARGUMENT 

Error committed by the trial court in overruling 
the demurrer to the first count of plaintiff’s declara¬ 
tion. 

I. The first count of the declaration is founded in as¬ 
sumpsit on a written instrument. This fact is evident 
from the language. It is further obvious that the intend¬ 
ment of the pleader is to charge the defendants in their 
individual and personal capacities as principal obligors 
under the princpal contract. 

Two things at once appear, (i.e.) 


1. That the principal contract purports to be 
between: 

A. The 1932. Bison Howard University. 

B. The Precision Publishing Co. j 

2. That the principals, the parties to the Contract, 
are both disclosed and the signatures! of your 
petitioners are affixed as agents of a disclosed 
principal, the form of the signature being 
immaterial in such a case. 

2 C.J. 672 Notes 20 & 25 
and cases cited 

Under these circumstances, the law is well settled that 
the persons signing as agent are not the parties to, or are 
they liable on the contract; this principle is stated con¬ 
cisely in the Restatement of the Law of Agency (Am. L. 
Inst. 1931) P. 543: 

“Where an agent acts within the scope <^f his 
authority and professes to act in the name aifid be¬ 
half of his principal, he is not personally liable.; This 
is the general and well-settled rule.” 

Citing: 

Hicks v. Kenan 
139 N.C. 344 
51 S.E. 943 (1905) 

Also see: 

Whitney v. Wyman 
101 U.S. 392 (1879) 

Downs v. Bankhead 
44 App. D.C. 101 (1915) 

With the foregoing in mind, there is a materjal vari¬ 
ance between the contract sued on and the allegations of 
the first count of the plaintiff’s declaration, wljiich de¬ 
nominates the defendants, your petitioners, principal 
obligors on the principal contract for the purchase of 
some books in the individual and personal capacity, and 

“A pleading is bad on demurrer where the i^stru- 
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ment upon which it is based is annexed to the plead¬ 
ing and made a part of it, and contradicts any essen¬ 
tial allegation of the pleading.” 

Stockton Com. Co. v. Narraganset Mills, Inc. 
il Fed. 2nd 618 (1926) 

Turner v. Tyosevig, etc. 

116 Wash 223 
199 Pac. 312 (1921) 

If it is the plaintiff’s theory that the defendants are 
liable by reason of the statement, 

“The signatories assume personal responsibilities 
for the payment of this obligation” 

the demurrable defect is not cured. For, if of any legal 
effect, it is a guaranty and as such a separate and distinct 
undertaking and must be sued on as such. 

“Although theiguaranty when concurrent with the 
original contract, may constitute a part thereof, and 
be supported by the same consideration, the under¬ 
taking of the guarantor, as a general rule, is his own 
separate and independent contract, distinct from 
that of the principal debtor. .. .The guaranty may 
be as broad as, or broader or narrower than, the 
principal contract; and, although the terms of the 
guaranty measure the liability of the guarantor, they 
do not constitute the contract between the principal 
and the guarantee.” 

C.J. 28, Page 888 
Douglas v. Renolds 
7 Pet. U.S. 113 (1827) 

And this is the weight of authority: 

Mines vs. Sculthorpe 
2 Camp 216 

170 En Rep (Full Reprint) 1134 (1809) 

Butler v. Rawson 
1 Denio (N.Y.) 105 
Tomlinson et al v. Willey 
1 How. (Ny R.) 247 (1845) 

Walker v. Forkes 
25 Ala. 139 (1854) 


II. 

The learned Trial Court was in error in overruling 
the motion to strike the second count of plaintiff’s 
declaration. 

i 

The second count of plaintiff’s declaration contains 
allegations of a liability of your petitioners f|or work, 
labor, materials, goods, wares and merchandise furnished 
at petitioners’ instance and request, and alleges a balance 
due thereupon on account of an agreed price or value 
thereof. The vice of this count is in the fact; that the 
true situation of the parties is beclouded by thb employ¬ 
ment of the common counts accompanied by a bill of par¬ 
ticulars which designates the price and request existent 
by virtue of the contract annexed to the declaration. It 
leaves your petitioners in doubt as to the true fact to be 
relied upon by the plaintiff and unable to properly de¬ 
fend. It is the rule of the Municipal Court thatj in Class 
“A” cases, the rules of the Supreme Court as to form of 
declarations shall apply. With this in mind, the declara¬ 
tion, in as far as the second count is concerned, fails to 
plead the facts relied on by the plaintiff. 

Law Rule 22 
Supreme Court, D.C. 

The reason of the necessity for such a rule! is made 
evident by the situation developed by the pleadinps in the 
case at bar. Undoubtedly, the only liability cf jthe peti¬ 
tioners personally upon the contract in their individual 
and personal capacities must be pitched upon some 
liability particularly described as that of a surety or 
guarantor. And when it is realized that the obligation 
of a surety or guarantor cannot be pleaded upon fhe com¬ 
mon courts, but must be brought upon the contract spe¬ 
cially no recovery by the plaintiff could be had under the 
second count. For a similar situation see: 
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Allen v. Run die et als. 

45 Conn 528 
Templeton v. Arbuckle 
* 25 Atl. 1095 

Mines v. Sculpthorpe 
’ (supra) 

16 Encyclopedia Plead. & Prac. 928, 932 
and cases cited 

The second count is in substance a pleading of the com¬ 
mon counts and is improper under the practice in this 
jurisdiction. 

Franklin Natl. Bank vs. Hambleton 
52 W. L.R. 355 (1924) 

III. 

Error committed by the trial court in entering the 
verdict and judgment for the plaintiff as against 
the defendants. 

IV. 

Error in finding for the plaintiff. 

V. 

Error in finding against the defendants’ personal¬ 
ly. 

Errors III, IV and V assigned will be discussed to¬ 
gether as if one for purposes of this brief. 

The verdict is inconsistent with the pleadings and 
unwarranted in law, because of the admissions of the 
plaintiff’s pleadings. 

1. Your petitioners filed certain pleas to plaintiff’s 
declaration in wdiich they denied personal re¬ 
sponsibility under the principal contract, but 
asserted that they were acting as agents and 
this fact was known to the plaintiff’s assignor. 
This allegation was not denied by plaintiff’s 
replication. 


That this admission is fatal to the plaintiff's lease and 
not cured by the verdict for it is not a defective statement 
of a good defense but a failure to state any defense. 

Railroad v. Hickey (1895) 

5 App. D.C. 436, at p. 467 


By the weight of authority, this admission is conclu¬ 
sive as against the pleader. I 

See: 49 C. J. 122 J 

Sect. 121. note 55 and numerous cases cit<id. 


And such an admission will invalidate a verdict or find¬ 
ing which contradicts them. 

Order of Ry. Conductors v. Jones 
78 Colo 80 
239 P. 882 

Van Dyke v. Maguire 
57 N.Y. 429 
167 Col. 616 
140 Pac. 265 

Nor could plaintiff introduce any evidence 
vailing this admission. As was stated in Jones 
head, 17 L. E. 662 (1 wall. (U.S.) 155) at page 

“An effort has been made by counsel to sho 
this admission has been waived, by the act of 
tiffs, in going into the proofs, and otherwise 
ing it as an open question. But this would vi 
principle of universal application, both in proceed¬ 
ings at common law and in chancery, to wit: that 
the proofs must correspond with the allegations. 

It would be subversive of all sound practice, and 
tend largely to defeat the ends of justice, if th^ court 
should refuse to accept a fact as settled, which is 
distinctlv alleged in the bill, and admitted in the 
answer.” 

That in support of this conclusion from this admission, 
the plaintiff’s plea gees further and alleges “thatjthe said 
contract was unchanged. .. .by any subsequent agree¬ 
ment between Harry Horton (plaintiff’s assignor) and 


counter- 
v. More 
164: 


|v that 
plain- 
| treat- 
blate a 
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these defendants , or any of the officers or agents purport¬ 
ed to act for or on behalf of the It)S3 Bison of Howard 
University (Record Page 15.) 

2. That your petitioners’ pleas as filed, affirma¬ 
tively allege that the contract, the subject mat¬ 
ter of this suit, contained just above their sign¬ 
atures the phraseology, “For the publication”; 
that this affirmative allegation is not denied by 
the replication of the plaintiff. 

In this condit?on,i a replication admits the contract set 
out by the defendant as the basis of the action itself as 
opposed by the one sued on by the plaintiff 

Rosner v. Waldman 
179 N.Y. Sup. 109 (1919) 

CONCLUSION 

In conclusion, it is submitted that the foregoing points 
and authorities clearly sustain the intentions of the ap¬ 
pellants and show that the propositions herein contained 
are well based on reason and justice, and are almost in¬ 
variably enforced by courts of last resort. 

It is, therefore, 'respectfully submitted that the de¬ 
murrer to the first count of the declaration and the mo¬ 
tion to strike the second count thereof should have been 
granted, and that under the said pleadings no verdict or 
judgement for the plaintiff could have been consistently 
rendered, and that the verdict and judgment for the 
plaintiff against the defendants personally is contrary 
to law. 

Respectfully submitted , 

Henry Lincoln Johnson, Jr. 

Attorney for Appellants. 





Edwin C. Brandenburg, 

Louis M. Denit, • 

Leonard J. Ganse, 

Attorneys for Appellee. 

Brandenburg & Brandenburg, 

i Of Counsel. 


Press ok Byron S. Adams, Washington. D. 0. 






IN THE 


(Hmteb States (Eourt of Uppeate 

FOR THE DISTRICT OF COLUMBIA. | 
October Term, 1934. 


No. 6351. 


Gustav Auzexne, George Butler, and George Ha^dy, 

Plaintiffs in Error , 

vs. 

American Book Bindery Company, a Corporation. 


BRIEF OF APPELLEE. 


STATEMENT OF FACTS. 

This is a writ of error to review a judgment of! the 
Municipal Court in an action to recover a balance jdue 
for printing a college year book. For convenience,! the 
parties will be referred to as they appeared in the cburt 
below. 

On May 2, 1933, one Harry Horton, trading as Pre- 
cission Publishing Company, entered into a contract 




9 


to print the year book at Howard University, desig¬ 
nated as 1933 Bison, for $1,200. The contract was in 
writing, the defendants having signed the same as 
faculty adviser, editor-in-chief and business manager, 
respectively. Under their signatures was the follow- 
ling language “the signatories assume personal re¬ 
sponsibility for the payment of this obligation.” (R. 
15). Pursant to this contract, the publication was 
printed and delivered to the defendants. They paid 
$425 on account, leaving a balance of $775. This bal¬ 
ance was sold and assigned bv Iiarrv Horton to the 
plaintiff on July 17, 1933. Demand was made for pay¬ 
ment, and not having been complied with, this action 
was brought. 


Plaintiff’s declaration was in two counts, the first 
being upon an express contract, and the second being 
on an implied contract. 

The defendants demurred to the declaration on the 
ground of variance between its allegations and the in¬ 
strument upon which this suit was brought (R. 5). They 
further moved to strike, claiming that the second count 
of the declaration failed to plead the facts and was in 
substance a pleading of the common counts, in viola¬ 
tion of Law Rule 22 (R. 9). Both the demurrer and 
motion were overruled. 

Thereupon, the defendants filed three pleas, assert¬ 
ing in substance that while they signed the contract, the 


1933 “Bison,” Howard University, was the principal 
and they acted merely as agents; that the publication 
had made all payments on account and they were not 
individually obligated in any way. They asserted finally 
that the book was purchased to be resold under an 
agreement that it should be a marketable college year 
book for the students, faculty and other persons who 



y 


^ A r ( . K { f j~f *A~T 

. / v r ■ V- L i c- ^ \ 


^ 1 (a. -* - 9 - 


r\ 

ip " 


^ CX^A 1 v*y 


/ ,* « /* .. . 
/ *r~~ V 

* ? vi 


3 






might desire it; that there was accordingly a warranty 
that the book would be of marketable quality and reajson- 
bly fit for the purpose for which intended, but as a mat¬ 
ter of fact it was unmarketable and wholly unfit for such 
purpose (K. 12). They also filed a notice of recoup¬ 
ment, asserting that they would claim the right t4 re¬ 
coup to the full value and amount of plaintiff’s claim 
“damages sustained by the 1933 ‘Bison,’ Howard jjni- 
versity,” by reason of alleged defects in the book (R. 
12-14). 

While the defendants claimed to have acted as agents 
of the 1933 Bison, they did not indicate the character of 
their principal, whether incorporated, unincorporated 
or a ] hi rely voluntary association, nor did they seek to 
have such principal, of whatever character it might be, 
made a defendant. Issues were joined upon the pleas 
thus filed and the case came on in the regular way for 
trial before the court without a jury. Testimony was 
taken and evidence offered on both sides, at the conclu¬ 
sion of which the court entered a finding in favor of the 
plaintiff for $675, with interest from June 15, 1933 (R. 
16). 

Defendants moved for a new trial and such motion 
was overruled. Thereupon judgment was entered in 
favor of the plaintiff upon the finding. It is apparqntly 
this judgment which is sought to be reviewed, although 
we are doubtful just what in the defendants’ concep¬ 
tion of the case ought to be examined on this wrjt of 
error. 


SUMMARY OF ARGUMENT. 

Defendants seek a reversal upon two grounds (1) 
that the court erred in overruling their demurrer and 
motion to strike and (2) that the finding in favor of the 
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plaintiff was inconsistent with the pleadings and un¬ 
warranted in law. It is our position that the declara¬ 
tion stated a good cause of action; that the demurrer 
and motion to strike were frivolous and were properly 
overruled, and there being no bill of exceptions, there 
is nothing for this Court to review. 

RULING ON DEMURRER AND MOTION. 

As already observed, the declaration was in two 
counts. In the first count, plaintiff relied upon an ex¬ 
press contract with the defendants. The contract was 
attached to and made a part of the declaration. Even 
a most eursorv reading of this instrument will show 
that it was intended to be the individual contract of the 
defendants (R. 3-5). It may be inartifically drawn, but 
there is no doubt whatever that the defendants were 
recognized as the persons responsible for payment for 
the publication. Otherwise the language “the signa¬ 
tories assume personal responsibility for the payment 
of this obligation” (R. 5) would be absolutely mean¬ 
ingless. This was undoubtedlv the view taken by the 
trial court, and it is so clear that argument is deemed 

whollv unnecessary. There is not a semblance of rea- 
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son for a contrary conclusion suggested in any of the 
cases relied upon by the defendants. 

In so far as the second count is concerned, it will 
readily be seen that liability is asserted for goods sold 
and delivered, and for work, labor and services fur¬ 
nished. This is not a combination of the common 
counts, such as was condemned in Franklin National 
Bank v. Hambleton, 52 W. L. R., 355. On the contrary, 
it is the assertion of liabilitv restricted to one of the 
common counts. Such a pleading has never been con¬ 
demned in this District, even since adoption of Law 
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Rule 22. On the contrary, it has been expressly recog¬ 
nized as proper. ! 

NO BASIS FOR REVIEW. | 

i 

The record before this Court contains no basis for a 
review of the judgment below. There is no bill ot' ex¬ 
ceptions. There is no statement of the evidence. It 
distinctly appears that there was a trial by the cjourt 
without a jury. As the result, the trial judge entered 
a general finding in favor of the plaintiff (R. 16). j He 
was not asked to make any special findings and fiiade 
none. No exception was taken to his action. Ujider 
these circumstances, the rule is well established that 
there is no basis for a review. 


Neely Electric C. & S. Co. v. Browning, 25 App. 
D. C. 84. 

Fletcher v. Fletcher, 43 App. D. C. 180. 

Goode v. United States, 44 App. D. C. 162. I 

Fries, Beall & Sharp Co. v. Livingstone, 56 APP- 
D. C. 209. 

International Finance Corp. v. General Motors 
Acceptance Corp., 63 App. D. C. 325. 

Fleischmann v. U. S., 270 Lb S. 349. 

Eastman Kodak Co. v. Grav, 292 Lb S. 332. 

It is argued that because the defendants asserted in 
their pleas that they acted as agents, and this allega¬ 
tion was not specifically denied by the plaintiff’s repli¬ 
cation, there was a fatal admission in the pleaditngs. 
This overlooks the fact that in the declaration {hey 
were alleged to have acted as principals. A denial of 
this by the pleas put the question in issue. It was un¬ 
necessary for the plaintiff to reiterate its declaration 
as a replication to the pleas. Moreover, the case was 
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tried upon that theory in the court below and the judge, 
having given the defendant’s wide latitude, came to 
the conclusion they were the principals. 

CONCLUSION. 

In conclusion, we respectfully submit that there was 
no error committed bv the trial court. The demurrer 
and motion to dismiss were properly overruled because 
the declaration stated a good cause of action, and such 
defensive pleadings were frivolous and dilatory. The 
defendants had a fair opportunity to present their de¬ 
fense fully. Tliev took advantage of it, and the court, 
after a trial on the merits, found against them. They 
have failed to bring up the evidence in any way. Ac¬ 
cordingly, we submit there is nothing for this Court to 
review, and under the authorities cited, this writ of 
error should be dismissed and the judgment below 
affirmed. 

Respectfully submitted, 

Edwin C. Brandenburg, 

Louis M. Denit, 

Leonard J. Ganse, 

' Attorneys for Appellee. 


Brandenburg & Brandenburg, 

Of Counsel. 



